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In the Court of Appeals of the District of Columbiat 


No. 2646. 

John Lanhardt, Appellant, 
vs. 

Mabgabst M. Soudbb. 


a Supreme Court of the District of Columbia. 

At Law. No. 54901. 

John Lanhardt, Plaintiff, 
vs. 

Margaret M. Souder, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceedr 
ings had, in the above-entitled cause, to wit:. 

1 Declaration. 

Filed August 7, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 64901. 

John Lanhardt 
vs. 

Margaret M. Soudbr. ^ 

First Count 

The Plaintiff sues the defendant to recover possession of all that 
tract of land situate in the Counly of Washington District of Colum- * 
bia and described as follows: 

Part of C^llum Castle Manor; 

Beginning at a stone 22.60 links from a marble stone in the east 
line of Sargent Hoad in a line south 28.50 degrees west from said 
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stone; thence running south 87.50 degrees east with line of a lane 
from said Sargent Koad 37 perches; thence south 3 degrees east 
51.02 perches to a stone in Charles E. F. Rosenthal’s line; thence 
with his line, south 87.25 degrees west 39 perches to the east line 
of said Sargent Road thence with said line, north 4.76 degrees east 
40 perches thence north 28.50 degrees west 15.05 perches to the be¬ 
ginning containing 11 acres 2 ro(^s 36.16 perches. 

In which the plaintiff claims an estate in fee simple and of which 
George H. Lanhardt was in possession on to wit February 7, 1910, 
on which day he died intestate leaving the Plaintiff his sole heir at 
law and into which land the defendant on to wit March 23rd, 1910, 
wrongfully entered and therefrom wrongfully ejected the 
2 Plaintiff and thenceforward has ^ongfully detained and 
still detains the same from the Plaintiff. 

And the Plaintiff claims the possession of said land and premises 

besides costs. 

Second Count. 


And the Plaintiff further sues the defendant to recover the mesne 
profits and rents received by her from said land described in the 
first count of this declaration which is hereby referred to and made 
part hereof which amount to wit — two tliou^nd dollars and which 
by reason of the said wrongful entry and detainer the defendant has 
since said 23rd day of March, 1910, received and thereby deprived 
the Plaintiff of the same, and the Plaintiff claims two thousand 


dollars besides costs. 


S. McCOMAS HAWKEN, 
JOHN RIDOUT, 

Attorneys for Plaintiff. 


Plea. 


Piled August 14, 1912. 

♦ ♦♦♦♦♦♦ 

For plea to each of the two counts of the declaration in this case, 
the defendant says that she is not guilty. 

WM. M. LEWIN, 
Defendanfs Attorney. 

Service admitted and receipt of copy acknowledged this 

3 14th day of August, A. D. 1912. 

• S. McO. HAWKEN, 

JOHN RIDOUT, 

Atfys for PVff. 


Joinder of Issue, 

Filed August 16,1912. 

♦ ♦♦♦♦♦♦ 

The Plaintiff ioins issue on the defendant’s plea. 

S. McCOMAS HAWKEN, 
JOHN RIDOUT, 

Attorneys for Plaintiff, 
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Supreme Court of the District of Columbia. 

Tuesday, November 11, 1913. 

Session resumed pursuant to adjoummeut, Mr. Justice Barnard 
presiding. 

Come again the parties aforesaid, ip manner aforesaid, and the 
same jury that was respited yesterday who, after the case is ^van 
them in charge upon their oath say they find the issue herein joined 
in favor of the defendant. 

Whereupon, the plaintiff by his Attorneys waives his right to move 
for a new trial herein, and moves the Court that judgment 
4 on verdict be entered forthwith, to which the defendant 
makes no objection. 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof mthopt day 
and be for nothing held, and recover against the plaintiff the costs 
of her defense, to be taxed by the Clerk, and have execution thereof. 

The plaintiff by his Attorneys in open Court notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is hereby fixed in tho suift of 
One hundred dollars ($100). 

Memoranda, 

December 3, 1913.-^Appeal bond approved and filed. 

December 26, 1913.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia, 

Wednesday, December 31, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

4 ^ 4 ^ 4 ^ 4 ^ ^ 

The Court having this day signed the bill of exceptions 
5 heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 


Astipnmeni of Efrofs, 

Filed January 6, 1914. 

« a « a a « a 

The Court erred as follows: 

1 . 

In admitting in evidence the Deed from George Lanhardt and 
Margreth Lanhardt as his wife to John Lanhardt 
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2 . 

In refusing to grant plaintiff’s first prayer. 

8 . 

In refusing to grant the Plaintiff’s second prayer. 

4 

In instructing the Jury to return a verdict in favor of the defend- 

S. McCOMAS HAWKEN, 
JOHN RIDOUT, 

Attorneys for Plaintiff. 


Designation for Record on Appeal. 


Filed January 6, 1914. 

The Clerk will please include in the transcript on Appeal 
6 the following: 


The Declaration. 

The plea 

Mem. of settlement of Bill of exceptions. 


The verdict. 

The Judgment. 

The Appeal and order fixing penalty of bond. 
Bond filed. 


Assignment of errors. 
This designation. 


S. McCOMAS HAWKEN, 
JOHN RIDOUT, 

Attorneys for Plaintiff. 


7 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54901 at Law, wherein John 
Lanhardt is Plaintiff and Margaret M. Souder is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of January, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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In the Supreme Court of the District of Columbia. 


At Law. No. 54901. 

John Lanhakdt 
vs. 

Margaret M. Soudbr. 


Bill of Exceptions. 


Be it remembered: 

That this cause came on 


for trial before Mr. Justice Barnard and 


^^mereupon the plaintiff gave in evidence » certified copy of a 
deed from Henry Queen to George Lanhardt, dated October ITUi, 
1865 and conveying to said Lanhardt in fee the locus in Quoj and 
plaintiff gave evidence tending to prove that said grantee took posses- 
aon under said deed and lived there for more than twenty years; 
that in 1853 he was married to Hannah Shoemaker ; that ^id George , 
Lanhardt died intestate, leaving plaintiff the only 
riage; that said George Lanhardt died February 7, 1^1^> 
said Hannah in 1899; that at the time suit was brought the defend¬ 
ant was in possession of the locus in quo claiming exclusive ow^r- 
ship thereof, and that its rental value was $250 per annuin; that 
plaintiff had received one-fourth of the personal estate of ^d George 
Lanhardt amounting to $300, and thereupon the plaintiff 

Whereupon the defendant gave in evidence a duly certihM copy 
of a deed from said George Lanhardt and Margreth Lan- 
9 hardt, his wife, to John Lanhardt, his brother dated Dum¬ 
ber 27th, A. D. 1866, and duly recorded April 6, A. D. 18b7, 
among the Land Records for said District of Columbia, (the notary 
certifying to the wife’s acknowledging privily and apart from her 
husband), conveying to said John Lanhardt, in trust, the real estate 
involved in the above entitled cause, the said last aforementioned 
deed in trust recites that the said George and Margreth, his wife, 
are seized of an unencumbered estate of inheritance in said r^ 
estate, and the said George desiring to appropriate the same for the 
benefit of his said wife and her children by him ^gotten, thejr have 
agreed to execute said deed, and that, therefore, in consideration of 
one dollar, to them in hand paid by said John, they convey to him 
the said real estate for the sole use, benefit and behoof of the said 
Margreth I^anhardt, and her children by the said George begotten; 
to permit the said Margreth to have, use, occupy and enjoy the ^d 
land and hereditaments, and the rents, issues and profits thereof to 
have, t^e and enjoy, for and during her natural life, ^tlmut in^ 
peachment of waste, and in the event of the death of me ^d 
Margreth to hold the same to and for the use and benefit of her chil¬ 
dren by the said George begotten, wi^out impeachmei^ of waste; 
and upon the further trust, with the written consent t^said Margreth, 
and not otherwise, to sell said land ^d invest the proceeds u^n a 
like trust, as said Margreth shall direct; but in the event of the 
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death of the said Margreth, living a child or children, then to hold, 
or otherwise dispose of the same for their benefit as the Orphans 
Court may direct; and in the event of the death of the said Margreth, 
and her children, leaving no issue by the said George begotr 
10 ten, and living the said George, then the said party of the 
second part shall reconvey the said land, as aforesaid, to the 

said George and his heirs. , . . ^ . x- j j j 

The plaintiff objected to the admission of said last-mentioned deed 
in evidence on the ground that it was void ^ showing on its face 
that it was made in consideration of future illicit intercourse, 
because of the indefinite description of those who are to take under 
said deed, but the Court overruled such objection and admitted 
said last mentioned deed in evidence, to which counsel for the plmn- 
tiff excepted; defendant further gave evidence tending to prove that 
at the time of the making of the last mentioned deed the said George 
and Margreth were living upon the said premises described therein 

and continued to so live until 1898. 

Thereupon the defendant gave evidence tending to prove that on 
• the 7th day of June, A. D. 1899, the said Hannah Lanhardt was 
divorced a vinculo matrimonii from said George because of his d^ 
sertion of her in 1859; that thereafter, to wit, November 29, A. D. 
1899, the said George and the said Margreth were mamed to ^oh 
other in Baltimore City, in the Stote of Maryland, in which State 
they then resided and were domiciled; that the children of said 
George and said Margreth were five in number; that two of said 
children, including defendant, were bom before the making of ^d 
deed and the remaining three thereafter; two of said last three chil¬ 
dren died in infancy; that two of said surviving children, including 
the defendant, resided and were domiciled in the State of Maryland 
at the time of the marriage of their said parents. 

Whereupon the plaintiff gave evidence tending to prove that at 
the time of the execution of said deed to John, said George was hv- 
ing with said Margreth as his wife and continued to do so up to the 
time of their marriage and thereafter until her death. 

11 Whereupon plaintiff rested and the aforegoing is the sub¬ 
stance of all the evidence in the (»use. i • 

Whereupon, upon all the e\ddence in this cause, the plaintiff 
prayed the Court to instruct the jury as follows: 

1 . 

The jury are instructed that upon all the evidence in this cause 
the plaintiff is entitled to recover an undivided one-fourth interest 
in the real estate described in the declaration together with one- 
fourth of such sum as the jury may find from all the evidence to be 
the fair rental value of said real estate since February 7th, 1910. 

2 . 

If the jury believe from all the evidence that the consideration 
for the deed "offer^ in evidence by the defendant from (^orM I^m- 
h^t to John Lanhardt dated December 27, 1860, was in whole or 
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in part future illicit intercourse between said George Lanh^t and 
Margaret Horn then they are instructed matter of law that ^ 
deed was wholly inoperative and void, and if they further find from 
all the evidence that George Lanhardt died seized in fee f^ple of 
the real estate described in the. declaration and that the plaintitf w 
one of his four heirs at law, and that at the time the suit was brou^t 
the defendant was in possession of said real estate claiming title 
thereto in exclusion of said plaintiff, then the mry are instruc^ 
that the plaintiff is entitled to recover an undivided one-fourth in¬ 
terest in said real estate together with one-fourth of such sum m t^ 
jury may find from the evidence to be the fair rental value of said 

real estate since February 7th^ 1910. , ^ ^ , 

12 But the Court separately rejected and refused to give e^ 

of said instruction- to which rulings and refusals counsel for 

plaintiff separately excepted. 

Thereupon counsel for defendant upon all the eviden^ prayed 
the Court to instruct the jury to return a verdict for the defendant 
to which prayer counsel for plaintiff objected but the Court overrated 
said objection and granted said instruction to which counsel for 

Thereupon the Court instructed the jury to return a verdict for 
the defendant, to which instruction counsel for plaintiff excepted. 

Thereupon the jury returned a verdict for defendant. 

All the foregoing exceptions were separately reserved before the 
jury retired to consider of their verdict and were then and there 
separately noted by the presiding justice upon his minutes. ^ 

And counsel for plaintiff now pray the Court to settle ^d si^ 
this bill of exceptions, which is accordingly done now for then this 

31st day of December 1913. T»AT»xTA-DT-k r *• 

^ JOB BARNARD, Justice, 

Endorsed on cover; District of Columbia Supreme (^urt No. 
2645. John Lanhardt, appellant, vs. Margaret M. Souder. Co^ 
of Appeals, District of Columbia, Filed Jan. 17, 1914. Henry W. 

Hodges, clerk. 













IN THE 


l^ourf of pistricl cf Columbia. 


January Term, 1914. 


# 

No. 2645. 


JOHN LANHARDT, Appellant, 

vs, 

MARGARET M. SOUDER. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

The proceeding below was an action of ejectment to re¬ 
cover a certain tract of land in the county of Washington, 
District of Columbia. A plea of the general issue was in¬ 
terposed and the case went to trial upon those pleadings and 
resulted in a directed verdict for the defendant. From 
judgment upon said verdict the cause comes here by appeal. 

It appears from the bill of exceptions that .George Lan- 
hardt was the owner in fee of the locus in quo; that under 
the deed to him from one Henry Queen, dated October 17, 
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18(55 he took po.<ses-ioii and occupied the property for more 
t£n t^nty years; that in 1853 he had .named Hannah 

Siioemaker, and that thereafter, in 1859, he 
wife and the appellant, his child, and upon the said 17 h 
day of October, 1865, went to live u^n the P^P«‘y “ 
question with one Margreth Horne and lived "ith heyut 
of wedlock, said Lanhardt’s wife, Hannah, being shll al , 
and said Lanliardt continued to live with the said Maigi 
until after November 29, 1899, and thereafter until the 

death of the said Margreth. . . •, (jp„rae 

That as a result of the relation lietween the said George 

Lanhardt and the said Margreth Horne five children were 

real estafe, rec-iting the desire of ‘I’® 

•ippropriate the same for tlie lametit of his said wife and 
cKn by him begotten, said deed purporting to convey 
S and to said John Lanhardt, in trust to t^rmit said 
Margr^h to usi, occupy, and enjoy the land during her 
Ufe a^d in the eVent of the death of said Margreth, to hold 
the same for the use and benefit of her elnldren b, -d 
George begotten. It further appears from said bill of ex 
Sns iLi on the 7th of June, 1899, Hannah Lanhardt 

November 29, 1899, said George and said Margreth Ho 

"T Tppea^ from said bill that the plaintiff objected to the 
admission of said last-mentioned deed in o^^ence on ^ 
cround that it was void, as showing on its face that it w . 
made in consideration of future illicit interwurse and - 
cause of the indefinite description of those who are to ta 
under said deed, but said objection was overruled and excep- 

It also appears from said bill that at the date of the death 
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of George Lanhardt the plaintiff was surviving, as well as 
three of the offspring of said George and said Margreth 

Horne. 

Two instructions were requested by the plaintiff, raising 
the contention as to the invalidity of the said deed on its 
face and also because of the proof adduced by the plaintiff 
for the purpose of showing the invalidity of said deed as a 
matter of fact. These instructions, which appear on pages 
six and seven of the record, were rejected and exceptions 
duly reserved. Thereupon, upon the request of counsel for 
the defendant, the court instructed the jur>^ to return a 
verdict for the defendant, to which instruction exception was 

duly reserved. 


ARGUMENT. 

The assi);niiients of error, which are four in number and 
which appear on pages three and four of the record, may 
l)e considered together. The contentions of the appellant 
are, namely, first, that the consideration for the deed from 
George Lanhardt to .John Lanhardt appeared upon the face 
of .said deed to be, in part at least, future illicit intercourse 
between said George and said Margreth, and that, there¬ 
fore, said deed was void on its face, inadmissible in evidence, 
and ineffective to convey any title to said real estate; 

Second. That the evidence adduced at the trial also tended 
to prove that future illicit intercourse formed part at least 

of the consideration of the deed; 

Third. That the said Margreth took nothing under said 
deed because of the indefinite description of the beneficiaries. 

The decisions of the courts have been uniform in holding 
that where, upon the face of the deed, it appears that the 
consideration, either in whole or in part, is illegal ^ against 
public policy, the deed itself is inoperative and void. . 

The appellant’s contention appears clearly from the Ian- 
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guage of said deed, and the doctrines upon^said objections 
are based fully supported by th6 following decisions: 

Johnson vs. Van Wyck, 4 App. D. C., 294. 

Peck V8. Heiiricb, 6 App. D. C., 273; 167 U. S., 624. 
Parish vs. Craig, 40 App. D. C., 138. 

Bettinger vs. Bredenbecker, 63 Barbour, 395. 

The tnist attempted to be created by the deed was a gen¬ 
eral trust for the benefit of a class of illegitimate children 
living at the time of the deidh of said Margretb and begot¬ 
ten by the said George Lanhardt upon her body. Such 
trusts are against public policy and subversive of morality. 
If such a tnist were upheld it would be an encouragement to 
a man to desert his wife and lawful children and give the 
product of their savings to a woman of whom he had be¬ 
come enamored to induce her to live with him immorally. 

• If the deed were held invalid the appellee would still get 
at least one-fourth of the estate, while the appellant, the 
only child born in wedlock, would get nothing if it were 
sustained. A court ought not to uphold such a deed unless 
required to do so by the strictest niles of construction. 

That the Cowrt En'ed in Not Submitting the Case to the 

Jury, 

The court erred in not submitting the case to the jury 
because the evidence tended to prove that future illicit inter¬ 
course formed part of the consideration upon which said 
deed was founded. 

Appellant proved that the grantor and Margreth Horne 
were living together in open adultery at the time the deed 
was made, and that they continued to so live for a number 
of years thereafter and to bring into the world illegitimate 
children. In cases of this nature the true consideration can 
he .arrived at only from the subsequent conduct of the 
parties; and the actions of the said grantor and the said 
Margreth after the making of the deed referred to tended 
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strongly to show that future illicit intercourse formed part 
at least of the consideration for said deed. It was a ques¬ 
tion of fact which should have been submitted to the jury 
for their determination. 

In the case of Lady Cox, 3 P. Williams, 340, the master 
of the rolls held that it was reasonable to presume that a 
bond given by a man to a woman with whom he was living 
immorallv was given to induce her to continue to live with 

him. 

In a case somewhat similar to the present one, that of 
Brown’s Admrs. vs. Langford’s Admrs., 3 Bibb. (Ky.), at 
page 500, the court said: 

“The fifth plea we apprehend is good. It shows 
that a part of the consideration of the covenants stip¬ 
ulated to be performed by the defendant’s intestate 
was vicious and unlawful. W^here there is a condi¬ 
tion or covenant to do several things, a part of which 
is against the common law, and the rest lawful, the 
condition or covenants will be void as to so much as 
is unlawful and good for the residue. But this doc¬ 
trine does not hold where a part of the consideration 
is unlawful. There is no question but that a promise 
founded upon several considerations, one of which is 
vicious, is void; and the same principle requires that 
a covenant should be held so, if the consideration be 
in part affected with turpitude.” 

To the same effect is the case of Walker vs. Gregory, 36 
Alabama, 180, and cases cited therein. 

So far as the record in this case shows, the trust attempted 
to be created by the deed has not been executed, and the 
tmstee or his heirs still hold the title for the benefit of 
whomsoever may be meant by the terms of the deed. 

In the case of Conley vs. Nailor, 118 U. S., 134, the court 
clearly indicates that future criminal intercourse vitiates a 
deed, when it says: 

“There is no averment that the deeds were given in 
consideration of future criminal intercourse.” 
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HI. 

That the said Margreth Took Nothing under said Deed 

Because of Its Indefiniteness, 

Even if the said George Lanhardt intended to convey the 
property to a.trustee for the benefit of Margreth Horne and 
children begotten by him on her body the deed herein failed 
to accomplish that purpose because of its wording. 

The court erred in admitting the said deed in evidence 
on behalf of the appellee and directing a verdict for the 

defendant. 

By the deed George Lanhardt purports to convey the prop¬ 
erty to the trustee for the benefit of the issue of Margreth, 
his wife. A man can have but one wife, and the descrip¬ 
tion of the person whose issue was to take as ‘^the wife' of 
the said George Lanhardt points her out from all the rest 
of the world and leaves no doubt as to her identity. The 
mother of appellant was the wife of George Lanhardt at the 
date the said deed was made, and therefore this appellant, 
having been begotten by George I^anhardt upon her body, 
is the only person who can take under the terms of the deed. 
The controlling words in the deed are ^^his wife. Tho.se 
words point out, designate, and describe the person who is to 
take under the deed. The terms of the deed cannot be 
varied by parol to show that some person other than his 
wife was probably meant. The name Margreth is surplus¬ 
age. A latent ambiguity can be explained, as where there 
are two persons of the same name; in such case parol may be 
resorted to for the purpose of identifying the one meant, 
but a man cannot have two wives; hence there is no appli¬ 
cation for the doctrine. 

Coke, Litt., a. 3, says: 

''A wife is a good (term) of purchase without a 
Christian name; and so it is if a Christian name be 








added and mistaken, fs Em, for Emelyn, &c., for 
utile per inutile non 'intiutwr. 

' There is no ambiguity apparent upon «re 

In the case of Pitts vb. Brown, 49 Vt, at page 

court says: , 

“And a grant may be good though the 

name of baptism be Pembroke’, 

where lands were given arant was held good 

Serui'theTc^iuTd tot one of that name and 

dignity.” 

In the case of Barton et al. v». Babcock, 28 Wis., 192, the 

’’"t.mtranVarri^^^ =^^0 r^riWon 

ofthe to, grantee, or t^e'^deTcripton 

S; ^ part thereol 

will not apply. ontiwpred to the descrip- 

son was the J^^en the word “Margreth” only 

irthe ^ed is then exmnined to see what Mwgmth 

IS left. fVifltis Margreth Lanhardt, 

is meant it wdl be seen t ;at,^ Ma g 

If words Lanhardt. Who is 

in to ascertlined that Margreth Lanhardt and 
wliicli it c fViP ofiTYiG DGrson. The mother 

Margreth a"et Horne and not Margreth Lan- 

of the ®We ®e " appellee in this c^ to 

hardt. This con «nnearing in the deed, did not 

'""f ‘''to *e Tawful wife of George Lanhardt, but refer^ to 
S^g^th HoTu^ with whom the said George was hvmg 

unlawfully. 




There is only one woman known to the law to be a man’s 
M-ife, and that is the one to whom he has been duly married. 
A man ought not to be j)ermitted to refer to a woman as his 
wife in a solemn document contrary to the fact, and when 
a man does refer to a woman in a deed as his wife he is held 
to have meant his lawfully wedded wife. 

It is going very far to ask a court to adjudicate that when 
a man describes a woman in a sealed instrument as his wife 
that he referred to a woman other than his lawful wife. 

In view of the foregoing, it is respectfully submitted that 
the lower court erred in respect to the matters complained 
of, and that the judgment should be reversed and a new trial 
ordered. 

S. McCOMAS HAWKEN, 

JOHN RIDOUT, 

Attorneys for Appellant, 
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OF 


THE DISTRICT OF COLOMBIA 


JOHX LAXIIARDT, I 

Appellant. ( 2G45. 

VS. y 

MARGARET M. SOUDER. • ) 

APPELLEE’SBRIEF. 

' f Margaret Horne does not appear in the bill of 

Tlip naiiie oi ^largarei i 

""‘"Tr'ennffact whhTs|^t‘'to Ma^p-e*, or Margare^ 
—r^r'di.^^^^ upon aneh mention as .nghf to he 

-de in ap^llant’s Lanbardt, the 

The record (p^ ) Shoemaker (p. 5), 

father of the deserted her in 1859 

who divorced him J! / only issue of such marriage 

(p. 6) ; that the plaintiff is t y 

(p 5). The record further shows that when t 

. 1-1 « deed in trust, made in 186b, was ex 

question, which Margreth, with remain- 

ecuted, for the benefit of t^rge e , j,dren, in^ 

der to their children begotten ^^d the third 

»W<|'«n<ly, it Joet not .ppt« 

r; r.; I™.-!. n» "* ■” 

"T '■err:!' tz i. -— 

tion of future illicit intercourse. 
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2. That the description of those who are to take under it is 
indefinif'e. 

The plaintiff offered two prayers (pp. 6, 7). The first 
prayer is a general prayer to direct a verdict. The second 
prayer may be disregarded, as predicated upon the father's 
illicit intercourse with one Margaret Horne, of whom, as al¬ 
ready stated, there is no mention whatever elsewhere in the 
record. (See page 5.) 

The appellant objected to the deed as ‘‘showing on its face’^ 
that it was made in consideration of future illicit intercourse 
(p. 6). It would be difficult to imagine such a recital in a 
deed, and there is no indication of it in the record. Indeed, 
the appellant, at page 4 of his brief, declares that, “In cases 
of this nature the tnie consideration can be arrived at only 
from the subsequent conduct of the parties.^’ 

This deed was made in 1806—nearly fifty years ago. Xo 
authority is needed upon the proposition that in the case of a 
deed as old as this a transaction is not readily susceptible of 
explanation. 

Bank v. Lee, 13 Pet., 107, 110. 

THE GRANTEE WAS INNOCENT. 

There is no suggestion that Margreth Lanhardt, the mother 
of the appellee, Ictiew that George lanhardt was the husband 
of Hannah. The recitals are all consistent with her belief 
that she was the lawful wife of George Lanhardt, extending 
even to the notary's certificate that, as wife, she acknowledged 
the deed privily and apart from her husband. 

So far as the record shows, the deed was perfectly good on 
its face. It recites a valuable consideration (p. 15) (118 L^. S., 
134), and cannot be held void as based upon an immoral con¬ 
sideration, unless the proof shows thut the u*rong understand¬ 
ing, if any there was, was mutual. Guilty knowledge on the 
part of the supposed husband alone would not be sufficient. 
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Bibb V. Allen, 149 U. S., 481,492. 

Clews V. Jamieson, 189 U. S., 461, 489. 

There is a clear distinction between motive 
til No mere motive on the part of George would he a 

as such hy both parties. 

Philpot V. Gruninger, 14 Wall., 570, 577. 

SUPPOSE BOTH PARTIES HAH KNOWLEDGE. 

But even if Margreth Lanhardt did know that she was not 
,.,Sv 0... .ould .o. .1. « ~ 

three children now living, including Ae appellee (p. ^ 

The deed certainly was effective m conveying 
children already in e^stenee, even 

rested estate, subject, at most, to Tbor^ 

for the purpose of letting in any child that might 

thereafter. 

Fields V. Gwynn, 19 App. B. C., 99, 113. 

Conlev V. Nailor, 118 U. S., 127, 134. 

If therefore, the remainder once became 
children already born, it conld not be affected by the fac a 

t s^rreaso; of policy, no child bom subsequently could 

^""ircouLforiow^^^^^^ -y 1. 

is nothing in the record to show that the tUrd child was not 
cn ventre sa mere at the time that the settlement was ma^. 

“Let the policy of the English courts in the 
beth have Zn what it might, it lor^ ayo ceased to he Ae 
X of Maryland to leave unborn illegitimate children iin- 

provided for.” 

Pratt V. Flamer, .5 H. & J*» HI) 





If there is any obstacle to letting in any after-bom child, the 
word begotten will be construed as applicable only to those 
already bom, 5 Cyc., 679, n. 68. 

For, if the deed is fairly open to a lawf ul construction, that 
construction will be adopted. ^ 

Manning v. Ellicott, 9 App. D. C., 71, 81. 
SUPPOSE BOTH PARTIES GUILTY. 

If the view of the situation most unfavorable to the ap¬ 
pellee be taken, still the plaintiff could not recover. 

In contracts based upon immoral consideration, the prin¬ 
ciple is the same in the case of executed contracts and those 
that are executory. That is to say, the courts will not lend 
their aid to either parly, but will leave the parties where they 
find them. 

The case now l^efore the court affords an example of a con¬ 
tract wholly executed, for the plaintiff's oum testimony dis¬ 
closes the fact that at the time suit was brought the defendant 
teas in possession of the ‘^loeus in quo” (p. 5). 

This court has decided that where the parties are in pan 
delicto, a court of equity will furnish no remedy to either as 
against the other. 

Ambler v. Archer, 1 App. D. C., 94, 102. 

MTien the }>arties are in pari delicto, and the contract has 
been fully executed on the part of the plaintiff, by the con¬ 
veyance of propeiiy, it is now well settled that neither a court 
of law nor a court of equity wdll assist the plaintiff to recover 
back the property conveyed. 

St. Louis R. R, V. Terre Ilaute R. R., 145 U. S., 
393, 407. 

Citing Ayerst v. Jenkins, H R., 16 Eq., 275, 284, which is 
the case of property settled upon trustees, as in this case, and 





relief wa-s so.ight by the representative of the ^ttlor, the case 
tl45 U. S., 407) also cites Story, Eq. Jur., |298. 

In the next succeeding section of Story, which is a coro ary 

to Section 298, the author says: 

“Even in cases of a praemiiim pudicitiae, the dis¬ 
tinction has been constantly maintained between bills 
for restraining the woman from enforcing the secun y 
given, and bills for compelling her to give up property 
already in her possession under the contract.” 

Story Eq. Jur. (13th Ed.), Sec. 299. 


In 180.5 Lord Eldon inquired of counsel: 


“Has there been any case upon that distinction, 
where the court, finding the woman in. actual pSsses- 
Sion of the property, has, upon the ground that it was 
praeniium puMcitiae, take n it out of her hands t 

To which the counsel for the plaintiff replied, that tUre 
v'ds no such case. 

Rider V. Kidder, 10 Vesey, Jr., 306, 366. 32 Eng. 

Reps., 884, reprint. 

The case of Hill v. Freeman (1882) applies the maxim in. 

pari delicto to an action in ejectment, 1" * ^ 

deed executed and delivered m consideration of future il- 

licit intercourse, the grantees being m possession, title is 

“This case is that of an executed contract in which noth¬ 
ing remained to be done by either party.” 

“The title passed to the grantees, and, being m p<^^sion 
under their deed, they cannot be dispossessed by tU heirs of 
Hill, who can have no greater eUim or right than the deceased 

grantor had.** 

Hill V. Freeman, 73 Ala., 200; 400 Am. Reps., 48. 
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The case of Watkins v. Nugen (1903) was a suit by R. S. 
Watkins and others, as heirs at law of W. Watkins, deceased, 
to recover from Eliza Xugen a tract of land of which she was 
in possession. It is alleged that the deed under which Eliza 
holds is founded upon and is the result of an agreement on 
the part of Eliza, a married woman, to live cantru bonos mores 
in open defiance of all public decency and law, in illicit rela¬ 
tions for life with the grantor. Held: It is as well settled as 
any proposition can he, that neither a court of law nor a court 
of equity will lend its aid to either party to a contract founded 
upon an illegal or immoral consideration. If the contract is 
executed, it will he left to stand. In such a case one claiming 
under a party to the contract as legal representative or heir 
stands in nn better position than the party himself^ and the 
courts will afford him no relief. It is alleged that the deed 
was recordetl, and from this a presumption of delivery arises, 
and the contract becomes executed. 

Watkins v. Xugen, 118 Ga., 372, 373, 374. 

^ — 

The ground upon which the court goes in applying the 
maxim ex dolo malo non oritur actio, is stated by I.ord Mans¬ 
field, in a case decided in 1775, his language being quoted 
with approval by the Supreme Court of the United States in 
1897, as follows: 

^^The objection that a contract is immoral or illegal 
as between plaintiff and defendant, sounds at all times 
very ill in the mouth of the defendant. It is not for 
his sake, however, that the objection is ever allowed; 
but it is founded in general principles of policy, which 
the defendant has the advantage of, contrary to th© 
real justice, as between him and the plaintiff, by acci¬ 
dent, if I may so say. The principle of public policy 
is this: ex dolo malo non oritur actio. Xo court will 
lend its aid to a man who founds his cause of action 
upon an immoral or an illegal act.’’ 



Holman v. Johnson, 1 Cowp., 341. „ 

Pnllman Car Co. v. Transportation Co., 171 . •, 

138, 150-151. 

It is difficult to imagine a more 
ilieation of the maxim, in pari dehcto, than is pr 
r..« of Szloom V. (fOl-O. » 

319. 

THE APPELLEE’S SECO^^) OBJECTION. 

The second objection, viz.: that Margreth ^ 

der the deed because of its indefiniteness (appellant b , 

The appellant first contends that the deed is void on its f^e 

.0 M.nfro.1. Unhori. .na ho, 

,o„d. ,b., i, 1. >*>f “'“’"f" la i.robi««»» 

tablishes such consideration. His th , J 

that it is not clear who was to take. He will hardly g 

the extent of arguing that the conveyance was made to H 
the exieni oi s e intercourse with Mar- 

nnJi in consideration ot tutnre iiin-ii 

th And vet that is just what his argument means, if h 

"—t S •Wi'-f-' (p.«)«'»»■‘r*- ”t 

i;;; ^ ^ <•” »“ "f” 

weakness of that of the defendant. 

Crandall v. Lynch, 20 App. H. C., 73, 81. 

There is not the slightest doubt that, ordinarily. « 

m be constrimd, in a - “^y 

his lawfid wife, or his legitimate children. Nor is there a y 
ioubTthat if appears that the Earl of Pembroke was in¬ 
tended, it makes no difference whether his name was incor 
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rectlv mentioned as liohert instead of, correctly, Henry. And 
this would be true if the wife was incorrectly described as 
Jane, instead of Susan, under the maxim of the law: Falsa 
demonstratio non nocet. This subject, in the construction of a 
devise, was elaborately considered by the Supreme Court of 
the United States, in a case ^oing up from this District, and 
the question is shown to be decided upon the circumstances 
' hy which the testator (in this case, grantor) was surrounded 
' at the time of makiny his will (in this case, deed). 

Patch V.'White, 117 I'. S., 210. 217. 

N i 

Applying these principles to this case, and it is the utmost 
that the appellant can ask, and we find: 

That George l^nhardt had deserted Hannah ; that he was 
living with Maryreth, as his wife, and continued so to live 
until her death; that he was already the father of two chil¬ 
dren by Margreth, and, sul>sequently, three more were born; 
that ^^said MargTcth’^ joined with him in the deed, and, finally, 
that as soon as Hannah obtained a divorce from him, he mar¬ 
ried ''said Margreth” (p.. (i). 

From the fact that the children of Margreth participated 
with the appellant in the distribution of the father’s per¬ 
sonalty (p. 5), and that, although suing for the entire estate 
(pp. 1, 2), the plaintiff, in his prayers, asked for only one 
undivided fourth part, it will be presumed that, by the inter¬ 
marriage of their parents, domiciled in Maryland, the children 
of Margreth became fully legitimated. 

Hawbecker v. Ilawbecker, 43 Md., 516. 

Upon the aforegoing considerations, the appellee respect¬ 
fully submits that the judgment should be affirmed. 

WM. M. LEWIX, 
Attorney for the Appellee. 


















